


8 July 1845.— 9 Vict. 




INTITULED, 



AN ACT to enable Archbishops and Bishops in Ireland to 
charge their Sees with the Costs incurred by them in 
defence of their Rights of Patronage, in certain Cases ; 
and also to enable Tenants for Life and other Persons 
having limited Interests in Estates in Ireland to charge said 
Estates with the Costs incurred by them in asserting 
their Rights to Ecclesiastical Patronage, in certain Cases. 



an Act was passed in the third and fourth Preamble: 
years of the reign of his late Majesty King William the 
Fourth, intituled, “ An Act for the Limitation of Actions and Suits 3&4Will. 4, 
relating to Real Property, and for simplifying the Remedies for 
5 trying the Rights thereto,” it was amongst other things enacted, that 
after the Thirty-first day of December One thousand eight hundred 
and Thirty-three, no Person should bring any Quare impedit or other 
Action or any Suit to enforce a right to present to or bestow any 
Ecclesiastical Benefice, as the Patron thereof, after the expiration of 
io One hundred Years from the time at which a Clerk should have 
obtained possession of such Benefice adversely to the right of 
presentation or gift of such person, or of some person through whom 
he claims, or of some person entitled to some preceding estate or 
interest or undivided share, or alternate right of presentation or 
15 gift held or derived under the same title, unless a Clerk should 
subsequently have obtained possession of such Benefice on the pre- 
sentation or gift of the person so claiming, or of some person through 
whom he claimed, or of some other person entitled in respect of an 
estate, share or right held or derived under the same title? And 
whereas by an Act passed in the Session of Parliament held in the 
465. A »“‘ J * 
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sixth and seventh years of Her present Majesty, intituled, !I An Act 
for extend irr to Ireland the Provisions not already in force there, 
of an Act of the Third and Fourth Years of the Reign of the late 
King William the Fourth, intituled, ‘ An Act for the Limitation of 
Actions and Suits relating to Real Property, and for simplifying ^ 
the Remedies for trying the Rights thereto; and to explain and 
amend the said Act,’” it was amongst other tilings thereby enacted, 
that after the First day of January One thousand eight hundred and 
Forty-four the several clauses and enactments in the said first- 
mentioned Act and thereinbefore recited, relating to any right to iq 
present to or bestow any Church, Vicarage or any other Ecclesiastical 
Benefice (the clause thereof providing that the said Act, so far as it 
related to any such right, should not extend to Ireland, always 
excepted), should extend and apply to Ireland, and that as fully and 
effectually as if the said clauses and enactments were thereby 15 
repeated, substituting for the said date of the Thirty -first day of 
December One thousand eight hundred and Thirty-three the date 
of the First day of January One thousand eight hundred and 
Forty-four ; and it was by said last-mentioned Act further declared 
and enacted, that the said last-mentioned Act should not be 20 
prejudicial or available to or for any Plaintiff or Defendant in any 
Action or Suit already commenced, or on or before the said First 
day of January One thousand eight hundred and Forty-five to be 
commenced, relating to any right to present to or bestow any Church, 
Vicarage or other Ecclesiastical Benefice in Ireland : And whereas in 25 
consequence of the provisions of the said Acts numerous Actions of 
Quare impedit and proceedings have been brought and instituted, 
and are now depending, for the purpose of determining the right of 
presentation to divers Ecclesiastical Benefices and Preferments in 



Ireland, by persons whose claims to exercise such right would but for 30 
the instituting of such proceedings have been barred by the provisions 
of the aforesaid Acts : And whereas many of such actions and proceed- 
ings have been brought and instituted, and are now pending against 
Archbishops and Bishops in Ireland, for the recovery of ndvowsons 
and rights of presentation to Ecclesiastical Benefices and Preferments 35 
in their Dioceses, the patronage whereof has been for Ion* and unin- 
terrupted periods exercised by them and their predecessors^ right of 
their Sees, and the said Archbishops and Bishops have been and will 
be put to heavy expenses in preparing to defend, and in defending in 
the said actions and proceedings their rights of patronage for them- 
selves and their successors; and it is just and expedient that they 
should be enabled to charge such expenses on the estates of their 
respective Sees, subject to the regulations hereinafter provided ; Be tt 
enacteu, by The QUEEN’s most Excellent Majesty, by and with 
the Advice and Consent of the Lords Spiritual and Temporal, and 
ommons, in this present Parliament assembled, and by the Authority 
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I. 

of the same, THAT every Archbishop and Bishop in Ireland, defend- Every Arch- 

• | . < i i liisllop {111(1 

ant in any action of Quare impedit, or other action or suit already Bishop, 
brought or instituted against him, and which was pending on the Six- &r 

teen lh day of June One thousand eight hundred and Forty-five, or on 
5 which any writ of error or appeal was then pending, for the recovery ™y c *jg^ 
of the ri'dit of presentation to or patronage of any ecclesiastical such Actions 
benefice or preferment the patronage whereof has -heretofore been 0 f g ee . 
enjoyed by him or bis predecessors in right of bis See or of any See 
united thereto, shall he entitled to charge the amount of all costs 
jo reasonably incurred by him in or about the preparation and conduct 
of his defence to such action or suit, including, if occasion shall be, 
his costs incidental to any appeal or writ of error from any judgment 
therein, (and which costs respectively he shall not be enabled to 
recover from the plaintiff or plaintiff's in such action, suit or appeal, 

,r or writ of error, with the costs also of creating any securities hereby 

authorized to be made,) upon the estates or other revenues of his See, Jadgeto^ 
in manner hereinafter directed ; provided that the Judge before whom cj !t8 y ” 
such action or suit shall be first tried, or by whom the same shall be 
first determined, shall certify by writing under his hand, to be depo- 
2o sited and preserved in the registry of the diocese, that such Arch- 
bishop or Bishop had probabie cause for defending such action or 
suit, and that he ought to be allowed to charge Iris costs under the 
provisions of this Act; and that the presiding Judge of any Court of 
Error, or the Speaker of the House of Lords, in cases of appeal or 
writ of error there prosecuted, shall in like manner certify that there 
was good ground of prosecuting or defending such appeal or writ of 
error ; and if any such action or suit, appeal or writ of error shall be 
dismissed, abated, or discontinued before any trial or determination 
thereof, or the plaintiff shall be nonsuited therein, then a certificate 
, 0 signed by a Judge of the Court in which such action or suit has been 
brought or instituted, shall be effectual for the purposes aforesaid ; and 
that no Judge shall be precluded from considering- an Archbishop or 
Bishop, grounding his defence to any such action or suit upon previous 
presentations or collations only, to have had probable cause for such 
„ defence: Provided also, That tile amount of costs to be charged 
under the authority of this Act shall he determined and certified by 
some officer to whom the taxation of costs between the plaintiff and 
defendant in such action or suit shall or would be inferrable, and that 
bis certificate shall be also deposited in the registry of the diocese. ^ 

And be it Enacted, That after such certificates as aforesaid shall Jjgfgg 
40 have been obtained by any Archbishop or Bishop, and deposited in Money for 
the registry of his diocese, (which certificates shall, for the purposes 
of the securities hereby authorized to he made, be conclusive evidence 
of his authority to raise the amount certified by such taxing officer 
to be due to him,) it shall be lawful for him to raise, by way, 
of loans, for his benefit and reimbursement, the same amount, or 
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any part or parts thereof, and all costs incident to the execution of 
these present authorities, from any persons or corporations willing 
to advance tire same; and, as a security for the money to he so 
raised, by any deed or deeds, duly sealed and delivered by him, and 
also registered in the registry of his diocese, to demise any messuages, s 
lands, towns, tenements, tithes, rents-oharge, or other rents and 
hereditaments of or belonging to his see, to the persons or cor- 
porations advancing the same money, or to such person or persons 
as they respectively may appoint, by way of mortgage, for any 
term or terms of years, subject to proper provisions for the cesser of |0 
every such term on payment of the principal money to be so borrowed, 
with interest thereon, to the persons or corporations who shall advance 
the same, their executors, administrators, successors or assigns, at 
the times and in the manner hereinafter mentioned ; (that is to say), 
the interest thereof, or of so much thereof as shall from time to time 15 
remain unpaid, at such rate as shall be agreed upon, to be paid on 
the Half-yearly Days to be therein appointed, and One-thirtieth part 
of the principal money at the end of the Third Year from the deter- 
mination of the action or suit, or the cesser of the proceedings with 
respect to which the said costs shall have been incurred, and a like 20 
Thirtieth part of the principal money at the end of each of the 
succeeding Twenty-nine Years, which mortgage or mortgages shall 
bind every succeeding Archbishop or Bishop of the same See, until 
the principal money and interest thereby secured shall be paid off and 
discharged, as fully and effectually as if such successor had made or 25 
executed the same. 

And be it Enacted, That every such mortgage shall contain a cove- 
nant from the Archbishop or Bishop making the same, for himself, his 
heirs, executors and administrators, to pay and keep down so much 
of the said principal money and interest as shall become payable 30 
upon such mortgage or mortgages during his continuance in his said 
See. 

For Recovery And be it Enacted, That it shall not be lawful for any mortgagee 
of Monies under the foregoing authorities to enter into the possession of the 

due on Mort- 0 . 0 . 

gages. mortgaged hereditaments or any part thereof until some principal 35 
money or interest secured by any such mortgage or mortgages shall be 
in arrear and unpaid for more than Forty Days after the same re- 
spectively shall have become due, but that when and so often as there 
shall be any such arrear, it shall be lawful for the mortgagee or mort- 
gagees, his, her or their executors, administrators, successors or assigns, 40 
to recover the monies so in arrear, together with the costs and charges 
attending the recovery thereof, upon or out of the mortgaged heredi- 
taments, by distress and sale, in such manner as rent service may by 
law be recovered, or by entering on and receiving the rents and profits 

of 
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of the same hereditaments, until full payment of the same arrears and 
costs and charges respectively. 

5 - 

Provided always, and be it Enacted, That no mortgagee or mort- N» Mort- 
gagees of the lands or possessions of any See under the foregoing re™* more 
provisions shall, after any avoidance thereof, be entitled to recover y ea p 9 Int(v 
from the hereditaments therein comprised more than .One Years 
interest accrued before such avoidance upon any principal sum due »»». 
thereon, or more than One instalment of principal money which shall 
have previously fallen due. 

6. 



And be it Enacted, That every Archbishop and Bishop making any Ft 
soch mortgage as aforesaid, and his successors, shall pay the principal „f 
and interest monies thereby secured at the times and in manner 
thereby appointed for the said purposes, or so much of the same “ 
monies respectively as shall from time to time be due ; and that upon A 
,, every avoidance which shall happen of the See during the subsistence 
' of any such security, the Archbishop or Bishop avoiding the same, his 
heirs, executors or administrators, shall pay so much of the accruing 
half-yearly payment of interest, if any, not actually due at the time 
of such avoidance, as shall be in proportion to the time which at such 
SO avoidance shall have elapsed of the current half-year, and in case 
such avoidance shall happen in any year at the end of which any 
instalment of the said principal sum shall be due, shall also pay so 
much of the annual instalment then accruing of the said principal 
sum as shall be in proportion to the part which at such avoidance 
55 shall have elapsed of the current year of the security i Provided also ] 
That it shall be lawful for the Archbishop or Bishop who shall be , 
entitled to charge any such principal monies as aforesaid on the , 
security of the possessions of his See, in lien of borrow, ng the same, , 
to grant to any Trustee or Trustees for himself any such security for 
30 the same monies, and interest thereon at any rate not exuding 
Four Pounds per centum per annum, as he might have gran ed to any 
person or corporation advancing the same monies ; and that if any 
Archbishop or Bishop entitled to charge any principal and .interest 
monies upon the possessions of his See under the provisions of tins 
Act shall die without having fully exercised or relinquished his power 
and before the expiration of One Year from the time at which the 
same power shall have arisen, it shall he lawful for his executors or 
administrators to exercise the same power to the hke 
might himself have done if still living, for the benefit and m inc«» 
of his personal estate j and that if any such Archbishop or Bishop 
4 shall die within Three calendar Months next after the "ahon 
of any action or suit, or the cesser of the proceedings n o w* 
reference to which he shall have incurred any costs, which * 
and having obtained such certificates as aforesatd, he might W 

405- B 
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charged on the possessions of his See, then and in such case his 
executors or administrators shall he at liberty to apply for such certi- 
ficates, and after obtaining the same to create any such security for 
the benefit of his personal estate as he might himself have created for 

the amount of such costs and interest thereon. . 

5 

Provided also, and be it Enacted, That, notwithstanding any such 
mortgage or mortgages as aforesaid, it shall be lawful for the Arch- 
bishop or Bishop who shall have made the same, and his successors, 
from time to time to make such contracts and agreements for leases, 
and to grant such leases, as he or they might have entered into or io 
executed in case the said mortgage or mortgages had not been 
made. 



AND whereas many such writs of Quare impeclit have been sued 
out and proceedings instituted by persona who, under family settle- 
ment or otherwise, would only he entitled to a life estate or other 
limited interest in the advowsons or right of presentation to the Eccle- 
siastical Benefices to recover which the said writs have been sued out 
and proceedings instituted; and it is just and expedient that the 
said plaintiffs in such actions should be enabled, under certain restric- 
tions, to charge the reasonable costs and expenses incurred by them in 20 
prosecuting such claims upon the estates of those who would be 
entitled in remainder to such advowsons or right of presentation ; 

BE it Enacted, That it shall and may be lawful for every person who 
has now sued out any writ of Quare itnpedit or instituted or brought 
any other action or suit to recover the right of presentation to or as 
patronage of any Ecclesiastical Benefice or preferment in Ireland, 
and who shall in such action or suit finally establish hi* right to 
such advoivson, presentation or patronage, and who shall be by any 
family settlement or otherwise entitled only to a life estate or other 
limited interest in or to the advowson or right of presentation or ,o 
patronage m respect of which he shall so establish his right shall 
be entitled to charge all such costs as he shall have incurred in the 
bringing and prosecuting of such actions, and all costs incidental 
thereto, including the costs incident to any appeal or writ of error 
t reran, and over and above all such costs as lie shall be entitled to 
recover from the defendant or defendants in such action, upon the 
fee and inheritance of the said advowson, right of presentation or 
patronage, and also upon the remainder, fee or inheritance of all 
lands, tenements and hereditaments of which he shall be seised of the 

same estate as m the said advowson, right of presentation or patrhn- 40 
age, and which are or shall be settled to the same uses as the said 
advowson, right ot presentation or patronage: Provided always, 

That the amount of costs to be charged under the authority of 
this Act shall be determined and certified by the Master of the Court 

of 



35 
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of Common Picas in Ireland, whose certificate shall be final and con- 
clusive, for the purpose of the securities hereby authorized to be made, 
that the amount specified in such certificate was properly and neces- 
sarily incurred. 

5 And be it Enacted, That it shall be lawful for any plaintiff, bavin <* Costs to be 
obtained any certificate as aforesaid, and which certificate shall be Lamlt,°L. 
deposited in the office for registering deeds in Ireland, by deed under 
his hand and seal to charge the said lands, tenements and heredita- Ccrtif,ente - 
meets which by this Act he is authorized to charge with the amount 
10 specified in such certificate; and such charge, subject to all prior 
incumbrances, affecting the said lands, tenements or hereditaments, 
shall, on being registered in the office for registering deeds in Ireland, 
pursuant to the Statutes for that purpose, be as valid and effectual to 
all intents and purposes as if made by a person having the absolute 
1.5 interest in the said lands, tenements and hereditaments; and that it 
shall and may be lawful for the said plaintiff to exercise such power 
of charging said lands in favour of any person that he may think fit, 
either as a security for the loan of money or otherwise ; and that 
such charge so created shall bear interest from the day of the regis- 
20 tration of the deed creating same, at a rate not exceeding Five Pounds 
per centum per annum, and shall be capable of being assigned and 
transferred. 

Provided always, and be it Enacted, That it shall not be lawful Liability of 
for any person entitled to the said charge to proceed to raise the S'lhnS. 
25 amount of the same by sale of any of the lands, tenements and 
hereditaments upon which same shall be so charged, during the 
continuance of the life estate of the person so creating said charge, 
nor shall it be lawful for such person, at the determination of the said 
life estate, to charge more than One Tear’s arrear of interest accruing 
30 during the said life estate, upon the inheritance or remainder in the 
said lands ; and that it shall be lawful for the person entitled to such 
charge, whenever One Year’s interest shall be in arrear, to apply by 
petition, verified by affidavit, to a Court of Equity in Ireland, statin o' 
the facts, and it shall and may be lawful for such Court of Equity, on 
35 being satisfied that such charge has been rightly created under this 
Act, and that One Year’s interest is due thereon, to appoint a receiver 
over all or a competent part of the lands, tenements and hereditaments 
included in such charge, for the purpose of paying such interest, or if 
a receiver be already appointed over such lands, then to extend the 
40 said receiver to the matter of such petition. 

And be it Enacted, That in case a verdict shall be had against any in what* 
plaintiff, tenant for life as aforesaid, in any such suit or action, or the pSIff may 
plaintiff be nonsuited, or judgment shall be given against such plaintiff coatT&c 3 if 

465* C Of nonsuited. 
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or such action As! be discontinued, dismissed at abated before any 
n »i thereof, it shall and may be lawful for such plate riff to charge all 
„ reasonable costs and expenses which be shall mcur m such 
actions including the costs of any appeal or w„t of error from any 
judgment therein, together with all eosts to which the plamtiff 5 
may become liable, upon such lands, tenements and hered. aments 
(except the said advowson), as he would have been entttW under 
the provisions hereinbefore contained, to charge his cos s i he had 
been successful in said suit; provided that the Judge before whom 
such action shall be tried, in case of a verdict or-nonsutt m 0 rind to 
at Nisi Print, before a single Judge, and in all other eases the Chief 
Justice of the Court of Common Pleas in Ireland, shall certify by 
writing under his hand that the said plaintiff had probable cause 
for instituting soeb proceedings, and that such costs ought properly 
to be charged upon the lands, tenements anti hereditaments by tins 15 
Act made chargeable therewith ; and upon the obtaining of such certi- 
ficate, the like reference shall he made to the Master of the Court of 
Common Pleas to ascertain the amount of such costs, and the like pro- 
ceedings ill all respects had, as hereinbefore provided in the cast; m 
which the plaintiff shall succeed, and with the same force and effect 20 
in all respects as is hereinbefore provided with regard to the same : 
Provided always, That the certificate of the J udge or Lord Chief Justice, 
as the case may be, shall be deposited, ill such case, together with the 
Master’s certificate of the amount of such costs, in the office for regis- 
tering deeds in Ireland. 2 5 



> 2 - . And be it Enacted, That the word “plaintiff" in this Act shall be 
Comtractioa ^ construed to include the case in which more than one person 

is plaintiff; and that, except where the provisions or context of this Act 
exclude such construction, every word importing the singular number 
only shall extend and be applied to mean several persons and things 30 
as well as one person and thing ; and that every word importing the 
masculine gender only shall extend and be applied to a female as well 
as a male. 



To wilin' And he it Enacted, That all the provisions of this Act shall extend 

SSS&i and he applied to all such cases in which proceedings have been taken 35 
«teS U or suits commenced for the recovery of the advowsons of or right of 
presentation to any Ecclesiastical Benefice in Ireland in the names 
of any person or persons as Trustees, where the immediate cestuique 
trust would be only tenant for life of such advowson ; and that, for 
the purposes of this Act, all such proceedings shall he deemed to have 
been taken and such actions instituted in the name of the said tenant 
for life, who shall have the same power of charging the costs and 
expenses incurred by him or by such Trustees upon any lands, tene- 
ments and hereditaments of which he is tenant for life, as if th said 
proceedings had been brought in the name of such tenant for life, and 
not in the name of said Trustees. 
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